BORA  LASKIN  LAW  LIBRARY 


Faculty  of  Law 
University  of  Toronto 
Fall  1988 


INTRODUCTION  TO  CIVIL  LAW  OF  OBLIGATIONS 


Prof.  Jean-Louis  Baudouin 
and 

Prof.  Daniel  Jutras 


(for  student  use  only) 


LAW  LIBRARY 

SEP2  31988 

fACüüï  8F  LAW 
1KIVERSIH  Of  TORONTO 


FACULTY  OF  LAW  LIBRARY 
UNIVERSITY  OF  TORONTO 


Faculty  of  Law 
University  of  Toronto 
Fall  1988 


INTRODUCTION  TO  CIVIL  LAW  OF  OBLIGATIONS 


Prof.  Jean-Louis  Baudouin 
and 

Prof.  Daniel  Jutras 


(for  student  use  only) 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/introductiontociOObaud 


TABLE  OF  CONTENTS 


I _ Introduction 


-  Notes _ 1 

-  R.  David  and  J.E.C.  Brierley,  Ma.ior  Legal  Systems  in  the  World 

Today,  3rd  ed.  (Toronto,  Stevens  and  sons,  1985),  pp. 36-48  _ 4 

~  J. H.  Merryman,  The  Civil  Law  Tradition.  2nd  ed.  (Stanford, 
Stanford  University  Press,  1985)  pp.  26-30  _ 11 

-  A. Tune,  “The  Grand  Outlines  of  the  Code",  in  The  Code  Napoléon 

and  the  Common  Law  World.  B. Schwartz  ed.  (New  York,  New  York 
University  Press,  1956)  pp.  19-33 _ 13 

-  R.  David  and  J.E.C.  Brierley,  Ma.ior  Legal  Systems  in  the  World 

Today.  3rd  ed.  (Toronto,  Stevens  and  sons,  1985),  pp. 94-101  22 

-  F.H.  Lawson,  A  Common  Lawyer  Looks _ a£„  the _ QiyX  LJLfrw,  Thomas 

Cooley  Lectures,  (University  of  Michigan  Law  School,  1953)  pp. 

63-68  26 


-  Portalis,  “Discours  préliminaire  prononcé  lors  de  la 

présentation  du  Projet"  in  Fenet,  P. A.,  Recueil  complet  des 
travaux  préparatoires  du  Code  civil,  t. 1,  p.  463  et  seq,  Paris, 
1827  _ _ _ _ _ 29 

-  J. H.  Merryman,  The  Civil  Law  Tradition.  2nd  ed.  (Stanford, 

Stanford  University  Press,  1985)  pp.  42-43,  46-47  _ 33 

-  Cie  Immobilière  Viger  v.  Lauréat  Giguère  Inc. ,  [1977]  2  S.C.R. 

67  _ _ _  ; _ _ _ _ 34 

-  Banque  Nationale  v.  Soucisse,  [1981]  2  S.C.R.  339  _ ..... _ 43 

-  C. Atias,  “La  Mission  de  la  Doctrine  Universitaire  en  Droit 

Privé",  (  1980)  Semaine  Juridique,  1.2999  _ _ 57 

-  P.  Remy,  "  Les  Civilistes  Français  Vont-Ils  Disparaître  ?", 

(1986)  32  McGill  L.J.  152 _ _ _ _ _ 61 

-  J. E. C. Brierley,  “Quebec's  Civil  Law  Codification,  Viewed  and 

Reviewed",  (1968)  14  McGill  L.J.  521,  pp.  526-542  _ 65 

-  M.  Caron,  "De  la  Physionomie,  de  l'Évolution  et  de  l’Avenir  du 
Code  Civil",  in  Livre  du  Centenaire  du  Code  Civil.  vol.l 
(Montreal,  Presses  de  l'Université  de  Montréal,  1970) 

pp.  10-13  _ _ _ _ _ _ _ _ _ _ _ _ _ .73 

-  P. -A.  Crépeau,  "Préface  au  Rapport  sur  le  Code  civil  du 

Québec",  (Montréal,  Editeur  Officiel,  1978) _ ,_75 

-  R. A.  Macdonald,  "Understanding  Civil  Law  Scholarship  in 

Quebec",  (1985)  23  Osgoode  Hall  L.J.  575,  pp.  577-590,  608  _ 79 


II  The  Law  of  Obligations 


-  M.  Tancelin,  Des  Obligations,  (Montreal,  Wilson  &  Lafleur- 

SOREJ,  1984)  pp.  1-9,  325-329  _ _ 94 

-  P. -A.  Crépeau,  "Le  Contenu  Obligationnel  d'un  Contrat",  (1965) 

Cam.  Bar.  Rev  1,  pp.29  et  seq  _ _ _ _ 100 

-  Roa  v.  Limoges  [1963]  B.R.  924  _ _ _ 110 

-  G. Massé,  "  L'Execution  des  Obligations  via  l'Astreinte 

Française  et  l'Injonction  Québécoise"  (1984)  44  R.  du  B.  659,  pp. 
660-666  _ _ _ _ 115 

-  L. J. Romero,  "Specific  Performance  in  Comparative  Law  :  Some 

Preliminary  Observations",  (1986)  C.  de  D.  785,  pp.  803-811 _ 118 

III  Contractual  Obligations 


-  J. Ghestin,  Traité  de  Droit  Civil  :  les  Obligations,  le  Contrat. 

(Paris,  L.g.d.j.,  1980)  pp.  18-25  _ 123 

-  M.Villey,  "Préface  Historique  à  l'Etude  des  Notions  de 
Contrat",  in  (1986)  Archives  de  Philosophie  du  Droit  1, 

pp.  3-5 _ 127 

-  J. -L. Baudouin,  Les  Obligations.  (Cowansville  :  Ed.  Yvon  Blais, 

1983),  pp.  63-65 _ 128 

-  J.  Ghestin,  "L’Utile  et  Le  Juste",  1982  D.Chron.l  pp.  2-7  _ 130 

-  F. Kessler  and  E.Fine,  "Culpa  in  Contrahendo,  Bargaining  in  Good 

Faith  and  Freedom  of  Contract  :  a  Comparative  Study"  (1964)  77 
Harvard  L.Rev  401,  pp.  401-407  _ 136 

-  J.  Schmidt,  "La  Sanction  de  la  Faute  Précontractuelle",  (1974) 

72  Rev.  trim.  d.  civ  46,  pp.  46-52,  55-59,  62-67  _ _ _ _ 139 

-  Beaudry  v.  Randall  [1963]  S.C.R.  418  _ _ _ _ _ _ _ _ 148 

-  J. -L. Baudouin,  Les  Obligations.  (Cowansville  :  Ed.  Yvon  Blais, 

1983),  pp.  100-  107  159 

-  J. Ghestin,  Traité  de.Droit  Civil  :  les  Obligations,  le  Contrat. 

(Paris,  L.g.d.j.,  1980)  pp.  397-401  163 


Contractual.  Obligations..;  Fairness,  andL Legality 


-  R. David,  "Cause  et  Consideration",  in  Mélanges  Maurv  vol.  2, 
(Paris  :  L.g.d.j.,  1962)  pp. 111-122,  130-137  _ 166 


-  Art. 37,  Book  V  of  the  Report  on  the  Quebec  Civil  Code,  and  commentaries 
(Montreal,  Editeur  Officiel,  1977) 


176 


-P.-G. Jobin. ,  "Les  Prochaines  Dispositions  sur  l'Exploitation",  (1979)  10 
R.G.D.  132  pp.  132-1  39 _ _ _  _  177 

-J.-L. Baudouin,  Les  Obligations,  (Cowansville:  Ed.  Yvon  Blais,  1983), 

pp. 68-74 _  181 

-J.  Ghestin,  "L'Utile  et  Le  Juste",  1982  D.Chron.  1  pp. 7-1 0____ _ _ 185 

-D. Talion,  "Considérations  sur  la  Notion  d'Ordre  Public  en  Droit  Français  et 
en  Droit  Anglais",  Mélanges  Rene  Savatier,  (Paris:  Dalloz,  1965)  p.883  188 

V.  Delictual  Obligations 

-  Notes  193 

-  H.,  L.,  and  J.  Mazeaud  and  A. Tune,  Traite  Théorique  et  Pratique  de  la 

Responsabilité  Civile  Delictuelle  et  Contractuelle,  6th  ed.  (Paris, 
Montchrestien,  1970)  vol.  2,  pp.  468-472,  486-491  197 

-  B. S.  Markesinis  and  F. H.  Lawson,  Tortious  Liability  for  Unintentional 
Harm  in  Common  Law  and  Civil  Law,  (Cambridge,  Cambridge  University  Press, 

1982)  pp.  94-99 _ ....203 

-  Cite  de  Verdun  v.  Yeoman  [1925]  S.C.R.  177_  __  _  __  _ 206 

-  A.Mayrand,  "A  Quand  Le  Trépas  du  Trespasser",  (1961)  21  R.  du  B.  1, 

pp .  2-1  2 _ _ _ 2]  4 

-  Rubi s  v.  Gray  Rocks  Inn  [1982]  1  S.C.R.  452,  452-456,  465" 470 _ __ _ .--220 

-  Regent  Taxi  v.  Congregation  des  Petits  Frères  Maristes,  [1929]  S.C.R.  650, 

652-660,  676-687 _ ____.__._225 

-  Elliott  v.  Entreprises  Cote-Nord  [1976]  C.A.  584______________ _ _ 244 

-  J.E.  Construction  Inc,  v.  General  Motors  Ltd.  [1985]  C.A.  275_ _ ___ _ 249 

-  J.E.  Parrot  v.  Thompson  [1984]  1  S.C.R.  57,  pp.  57-64,  71-73 _ _ _ 256 

-  Syndicat  des  Postiers  du  Canada  v.  Santana  Inc.  [1978]  C.A.  114 _ 261 

-  D.Jutras  "Civil  Law  and  Pure  Economie  Loss:  What  Are  We  Missing?", 

[1986-87]  12  C.  Bus.  L.J.  295 _ _ 266A 


VI.  Delictual  Obligations:  Strict  liability 


-  K.W.  Ryan,  An  Introduction  to  the  Civil  Law,  (Law  Books  of  Austral iasia 

Pty  Ltd,  1962)  pp.  120-124 _ 

-  Cloaks  Ltd  v.  Cooperberg  [1959]  S.C.R.  785 

-  G. Viney,  La  Responsabilité  Civile:  Conditions,  (Paris:  L.g.d.j.,  1982) 
pp.  62-89 


267 

270 

278 


-Y.-M.  Morissette,  "Une  Epistémologie  du  Droit:  l'Etat  Providence  de  Francois 
Ewald",  (1987)  C.de  D.  406_________ _ _ _ _ _ _ _ ___ _ 

-Lapierre  v.  Attorney  General  of  Quebec  [1985]  1  R.C.S.  241  _ _ _ _ _ _ _ _ ^312A 

VII.  Crossing  Points  Between  Contracts  and  Delicts 

-  National  Drying  Machinery  Co.  v.  Wabasso  Ltd.  [1979]  C.A.  279 _ 3-j3 

-  Wabasso  Ltd,  v.  National  Drying  Machinery  Co.  [1981]  1  S.C.R.  578  _ 323 

-  P.G.  Jobin,  "Cumulation  in  Quebec  Civil  Law:  a  Basic  and  Lively  Issue" 

(1985)  10  Can.  Bus.  L.J.  306__________ _ _ _ ______331 

-  General  Motors  of  Canada  Ltd,  v.  Kravi tz  [1979]  1  S.C.R.  790 _ _ __342 

-  J.  Ghestin,  "L'Arrêt  Kravitz  et  la  Droit  Positif  Français  sur  la  Garantie  des 

Vices  Caches",  (1980)  25  McGill  L.J.  315,  pp.  325-334 _ _ _ __358 

-  Al  1 iance  Assurance  Co.  Vu  Dominion  Electric  Protection  Co.  [1970]  S.C.R. 


-  Boucher  v.  Drouin  [1959]  B. R.  814 


Concl usion 


-  S. J.  Stoljar,  "Codification  and  the  Common  Law",  in  Problems  of  Codification, 
S.J.Stoljar  ed.  (Canberra:  The  Australian  National  University,  1977) 


